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§ 48-9-206. Allocation of custodial responsibility. [Effective until June 8, 

2018] 
 

(a) Unless otherwise resolved by agreement of the parents under section 9-201 [§ 48-9-201] or unless manifestly 

harmful to the child, the court shall allocate custodial responsibility so that the proportion of custodial time 

the child spends with each parent approximates the proportion of time each parent spent performing 

caretaking functions for the child prior to the parents’ separation or, if the parents never lived together, before 

the filing of the action, except to the extent required under section 9-209 [§ 48-9-209] or necessary to 

achieve any of the following objectives: 

(1) To permit the child to have a relationship with each parent who has performed a reasonable share of 

parenting functions; 

(2) To accommodate the firm and reasonable preferences of a child who is fourteen years of age or older, 

and with regard to a child under fourteen years of age, but sufficiently matured that he or she can 

intelligently express a voluntary preference for one parent, to give that preference such weight as 

circumstances warrant; 

(3) To keep siblings together when the court finds that doing so is necessary to their welfare; 

(4) To protect the child’s welfare when, under an otherwise appropriate allocation, the child would be harmed 

because of a gross disparity in the quality of the emotional attachments between each parent and the 

child or in each parent’s demonstrated ability or availability to meet a child’s needs; 

(5) To take into account any prior agreement of the parents that, under the circumstances as a whole 

including the reasonable expectations of the parents in the interest of the child, would be appropriate to 

consider; 

(6) To avoid an allocation of custodial responsibility that would be extremely impractical or that would 

interfere substantially with the child’s need for stability in light of economic, physical or other 

circumstances, including the distance between the parents’ residences, the cost and difficulty of 

transporting the child, the parents’ and child’s daily schedules, and the ability of the parents to cooperate 

in the arrangement; 

(7) To apply the principles set forth in 9-403(d) [§ 48-9-403] of this article if one parent relocates or proposes 

to relocate at a distance that will impair the ability of a parent to exercise the amount of custodial 

responsibility that would otherwise be ordered under this section; and 

(8) To consider the stage of a child’s development. 

(b) In determining the proportion of caretaking functions each parent previously performed for the child under 

subsection (a) of this section, the court shall not consider the divisions of functions arising from temporary 

arrangements after separation, whether those arrangements are consensual or by court order. The court 

may take into account information relating to the temporary arrangements in determining other issues under 

this section. 

(c) If the court is unable to allocate custodial responsibility under subsection (a) of this section because the 

allocation under that subsection would be manifestly harmful to the child, or because there is no history of 

past performance of caretaking functions, as in the case of a newborn, or because the history does not 

establish a pattern of caretaking sufficiently dispositive of the issues of the case, the court shall allocate 

custodial responsibility based on the child’s best interest, taking into account the factors in considerations 

that are set forth in this section and in section two hundred nine [§ 48-9-209] and 9-403(d) [§ 48-9-403] of 



this article and preserving to the extent possible this section’s priority on the share of past caretaking 

functions each parent performed. 

(d) In determining how to schedule the custodial time allocated to each parent, the court shall take account of 

the economic, physical and other practical circumstances such as those listed in subdivision (6), subsection 

(a) of this section. 
 

§ 48-9-403. Relocation of a parent. 
 

(a) The relocation of a parent constitutes a substantial change in the circumstances under subsection 9-401(a) 

[§ 48-9-401] of the child only when it significantly impairs either parent’s ability to exercise responsibilities 

that the parent has been exercising. 

(b) Unless otherwise ordered by the court, a parent who has responsibility under a parenting plan who changes, 

or intends to change, residences for more than ninety days must give a minimum of sixty days’ advance 

notice, or the most notice practicable under the circumstances, to any other parent with responsibility under 

the same parenting plan. Notice shall include: 

(1) The relocation date; 

(2) The address of the intended new residence; 

(3) The specific reasons for the proposed relocation; 

(4) A proposal for how custodial responsibility shall be modified, in light of the intended move; and 

(5) Information for the other parent as to how he or she may respond to the proposed relocation or 

modification of custodial responsibility. 

Failure to comply with the notice requirements of this section without good cause may be a factor in 

the determination of whether the relocation is in good faith under subsection (d) of this section and 

is a basis for an award of reasonable expenses and reasonable attorney’s fees to another parent 

that are attributable to such failure. 

The Supreme Court of Appeals shall make available through the offices of the circuit clerks and the 

secretary-clerks of the family courts a form notice that complies with the provisions of this subsection. 

The Supreme Court of Appeals shall promulgate procedural rules that provide for an expedited 

hearing process to resolve issues arising from a relocation or proposed relocation. 

(c) When changed circumstances are shown under subsection (a) of this section, the court shall, if practical, 

revise the parenting plan so as to both accommodate the relocation and maintain the same proportion of 

custodial responsibility being exercised by each of the parents. In making such revision, the court may 

consider the additional costs that a relocation imposes upon the respective parties for transportation and 

communication, and may equitably allocate such costs between the parties. 

(d) When the relocation constituting changed circumstances under subsection (a) of this section renders it 

impractical to maintain the same proportion of custodial responsibility as that being exercised by each parent, 

the court shall modify the parenting plan in accordance with the child’s best interests and in accordance with 

the following principles: 

(1) A parent who has been exercising a significant majority of the custodial responsibility for the child should 

be allowed to relocate with the child so long as that parent shows that the relocation is in good faith for 

a legitimate purpose and to a location that is reasonable in light of the purpose. The percentage of 

custodial responsibility that constitutes a significant majority of custodial responsibility is seventy percent 

or more. A relocation is for a legitimate purpose if it is to be close to significant family or other support 

networks, for significant health reasons, to protect the safety of the child or another member of the child’s 

household from significant risk of harm, to pursue a significant employment or educational opportunity 

or to be with one’s spouse who is established, or who is pursuing a significant employment or educational 

opportunity, in another location. The relocating parent has the burden of proving of the legitimacy of any 



other purpose. A move with a legitimate purpose is reasonable unless its purpose is shown to be 

substantially achievable without moving or by moving to a location that is substantially less disruptive of 

the other parent’s relationship to the child. 

(2) If a relocation of the parent is in good faith for legitimate purpose and to a location that is reasonable in 

light of the purpose and if neither has been exercising a significant majority of custodial responsibility for 

the child, the court shall reallocate custodial responsibility based on the best interest of the child, taking 

into account all relevant factors including the effects of the relocation on the child. 

(3) If a parent does not establish that the purpose for that parent’s relocation is in good faith for a legitimate 

purpose into a location that is reasonable in light of the purpose, the court may modify the parenting plan 

in accordance with the child’s best interests and the effects of the relocation on the child. Among the 

modifications the court may consider is a reallocation of primary custodial responsibility, effective if and 

when the relocation occurs, but such a reallocation shall not be ordered if the relocating parent 

demonstrates that the child’s best interests would be served by the relocation. 

(4) The court shall attempt to minimize impairment to a parent-child relationship caused by a parent’s 

relocation through alternative arrangements for the exercise of custodial responsibility appropriate to the 

parents’ resources and circumstances and the developmental level of the child. 

(e) In determining the proportion of caretaking functions each parent previously performed for the child under 

the parenting plan before relocation, the court may not consider a division of functions arising from any 

arrangements made after a relocation but before a modification hearing on the issues related to relocation. 

(f) In determining the effect of the relocation or proposed relocation on a child, any interviewing or questioning 

of the child shall be conducted in accordance with the provisions of rule 17 of the Rules of Practice and 

Procedure for Family Law as promulgated by the Supreme Court of Appeals. 


